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Summary

1.

Mrs Kennaugh (ex-President of Ketty Bray Wl) comptains that foltowing a review of their
decision making, the Commission acknowledged a number of faitings which means that
when they were asked for advice on the disposal of the Ketty Bray Wl's Hal[ (the Hal[, of
which Ketty Bray Wl were trustees), they should not have said that the Hatt had become
the property of the Cornwat[ Federation of Wl.

2.

Mrs Kennaugh says that as a result of the poor advice, the Hat[ was sotd by the Cornwatl
Federation of Wl. She says that despite accepting that there were faitings, the Commission
has not acted to put matters right and has not provided answers or information about
what has happened to the proceeds from the sale of the hatt. She says that, ultimatety,
the viltage has lost its Hatt.

3. Mrs Kennaugh woutd tike matters to be put right. She would like answers to her questions
and an outcome that recognises that the vitlage has lost its hatt.
1

Kelly Bray Resident's Association is an Association which was set up with the charitable object of promoting the interests of
the residents. lt was originally set up as a pressure group, but later adopted a charitable constitution in order to comply with
the requirements of the Commission if it were to receive the Wl hall for use as a village hall (as explained in this report). lt is
not registered with the Charity Commission. lt would like to attempt to foster more social and community activities.
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Our decision

4.

We have decided to uphotd this comptaint. We have explained how we have reached this
decision below.

How we make a decision

5.

We make a decision by tooking at what happened and comparing that to what shoutd have
happened. ln doing so, we take account of the retevant legislation, guidance and good
administrative practice. Where the gap between what happened and what shoutd have
happened is significant, we generalty find that there has been a faiting.

6. The retevant legistation and guidance is set out in the sections betow. Good administrative
practice is described in the Ombudsman's Principtes for Good Administration. These
inctude:

'Getting it right': acting in accordance with statutory powers and duties and
operationa[ guidance. Decision making shoutd take account of atl relevant
considerations and discount irretevant ones.
'Being customer focussed': providing services that are easily accessibte. Procedures
shoutd be ctear and there must be accurate, comptete and understandabte.
'Being open and accountab{e': giving peopte information and advice that is ctear,
accurate, comptete, relevant and timety

'Putting things right': acknowtedging and apotogising for mistakes when they happen.
Putting things right effectivety and quickty.
Relevant legislative background

7. The Charities

Act 2011 (the Act) section 117, 'Requirements for dispositions other than
certain leases' says that no land hetd in trust for a charity shoutd be disposed of without
an order of the court or of the Commission unless certain provisions are met. Section 119
sets out those provisions for disposals involving leases for more than seven years or
freehotd transfers. Section 121 ptaces further provisions that have to be met where the
trusts (i.e. the conditions) on which the land is hetd says that it must be used for a
particutar purpose:

8. Section 119 says,
(1) ... charity trustees must, before entering into an agreement for: the sate, or (as the
case may be) for a lease or other disposition, of the [and(a) obtain and consider a written report on the proposed disposition from a quatified
surveyor instructed by the trustees and acting exclusivety for the charity,

(b)advertise the proposed disposition for such period and in such manner as is advised
in the surveyor's report (untess it advises that it would not be in the best interests
of the charity to advertise the proposed disposition), and
(c) decide that they are satisfied, having considered the surveyor's report, that the
terms on which the disposition is proposed to be made are the best that can
reasonably be obtained for the charity.

9.

Section 121 says,

'(2) The land must not be conveyed, transferred, leased or otherwise disposed of
untess the charity trustees have before the relevant time-

'(a) given pubtic notice of the proposed disposition, inviting representations to be
made to them within a time specified in the notice, which must be not less than one
month from the date of the notice, and
'(b) taken into consideration any representations made to them within that time about
the proposed disposition'.
10.The Act also says that where these requirements cannot be met, an order of the
Commission wi[[ be required. lt atso says that these requirements cannof be met where
the land is to be transferred to another charity for less than the best price that can be
obtained. That is, an order witl be required.

of the Act concerns 'cy-pres' occasions. This is where property hetd in trusts
which require it to be used for a particutar charitabte purpose may be used for a different
charitabte purpose on order of the Commission. lt says:

11. Section 62

'(1) ...the circumstances in which the original purposes of a charitabte gift can be
altered to allow the property given or part of it to be apptied cy-pres are... (e) where the original purposes, in whole or in part, have, since they were
laid down ...

(iii) ceased in any other way to provide a suitable and effective method of
using the property avaitabte by virtue of the gift, regard being had to the
appropriate considerations.
lL.Paragraph 2 of section 62 says that before allowing land to be apptied 'cy-pres' the
Commission must take account of the appropriate considerations. The Act says the
appropriate considerations are,

'(a) (on the one hand) the spirit of the gift concerned, and

'(b) (on the other) the social and economic circumstances prevaiting at the time of the
proposed atteration of the original purposes.

The Commission's guidance for staff
13.We have looked at the Commission's operational guidance, OG5482, which concerns the
disposal of charity land. ln particutar, it states that where the deed (or other governing
document) designates that land for a particutar purpose and the tand's disposal is not
compatible with that purpose, the charity witl need the Commission to create a Scheme3
before the land can be disposed of. An exampte of this is where there is no intention to
reptace the tand that is to be disposed of. The guidance exptains that, in practice,
disposing of the land in these situations changes the purposes of the charity. This is
because the land witl generatty be required to enabte the charity to carry out the
designated purpose. The guidance explains that the charity's governing document will
therefore have to be changed. ln accordance with the legislation and case [aw, the
Commission atso has to be satisfied that a cy-pres situation has occurred.
14.OG548 explains that generally trustees must comply with the requirements of section 1 19
to 121when disposing of land. The exception to this is where the Commission has made a
Scheme authorising a specific disposal (rather than conferring a general power to dispose).

2

OGSaS was known as OG54 up untit September 2013. We have considered the multipte versions of these documents in ptace
for the duration of the events complained about but have found no significant differences in the guidance in respect of the

matters we are concerned with.
3

A Scheme is an authorised document produced by the Commission. A Scheme can amend all or part of a charity's governing
document. Schemes can change things such as: the charities objects, any specific provisions in the governing document,
make alterations concerning property held for the specific purposes of a charity, change dissolution provisions, and remove
third party rights.The Commission normatty use their powers under section 69 of the Charities Act. A scheme is usually made
with the trustees' agreement and onl.y where no suitable power of amendment is avaitabl.e.

15.The most recent version of the OG548 guidance contains an additional policy statement to
earlier versions of the guidance, that says:

'ln cases where we do need to become involved we need to be sure the trustees have:
the power to make the disposal (otherwise we witl have to provide it by Order or
Scheme); managed any conflict of interest issues; understood the value of the asset(s)
of which they are disposing and followed professional odvice; ensured the disposal is
in the best interest of the charity.'
16.We have atso looked at OG2, which gives guidance about cy-pres situations. This explains
that the Act sets out a trustee's duty to regutarty review their charity's governing
document and ensure that the charity's assets are being effectivety apptied.
17.OGZ explains that before making a scheme to change how land is applied, the Commission
must:

'see that the appLication meets one of the criteria in section 62(1) of the Act...'

'take appropriate considerations into account. These are set out in the Act and are
the 'spirit of the original gift' and the 'prevailing social and economic
circumstances ...'

'...in the case of atransfer of propelty from one charity to another (i.e, where
Iand is not being sold for revenue it has to stiil be applied for charitable purposes
and transferred to another charity), toke into account the need for the receiving
charity to ensure that the property is applied for purposes which are as similar as
'reasonably practicable' to the original purposes of the charitable gift...'
18.|n respect of the criteria in section 62(1) of the Act, OG2 explains that to altow designated
land to be apptied for different charitabte purposes, trustees do not necessarity have to
demonstrate that the charity's purposes are either incapable of being carried out or
whotty impracticabte. lt explains this is because the Act requires the Commission to take
account of the current social and economic circumstances, which are to be interpreted
broadty. lt says, a cy-pres Scheme may be justified even though the purposes of the
charity can sti[[ be carried out. This is in accordance with the provision in 62(1)(e) of the
Act which attows a charity to make the case that the original purposes of the charitable
gift (of land/property) have ceased in any way to be a suitable and effective method of
using the charity's property.
19.OGz also says that the Commission should be imaginative and ftexibte in apptying cy-pres
doctrine, 'balancing usefulness and practicality with respect for the existing purposes and
beneficiarfes'. lt explains the purpose of cy-pres is to enabte a charity to continue being

useful to its beneficiaries needs, where without the Commission's intervention
not be.

it woutd

for staff on making Schemes. lt says, in part, it is
intended to hetp caseworkers to advise trustees about the Scheme making process.

20.OG5004 is the Commission's guidance

that in cases where the Commission has decided that a charity should amend
its governing document, the Commission shoutd exptain this to the trustees and signpost
them to guidance regarding changing a charity's governing document (later versions of
OG500 - from 2014 - atso advises that trustees shoutd also be'referred to the Commission's
good decision making guidances). Where it was ctear from the trustees' initiat approach
that a Scheme was needed and the case in support of the Scheme was convincing, 0G500
says that the Commission should formatty offer to make a Scheme. Where the case in
support of the Scheme was not convincing, the trustees shoutd be asked for more
information.

21. OG500 says

that a Scheme must be apptied for by the trustees in writing. At the time of
these events there was no application form and any form of application was appropriate,
although the Commission expected it by emait. However, the apptication was expected to

22. OG500 says

confirm that:
a

a

the trustees had agreed to appty for a Scheme at a property convened, quorate
meeting; and
atl trustees (whether at the meeting or not) were aware of the application.

23.ln addition, OG500 said that all charities were expected to carry out a genuine
consuttation designed to seek the views of those who would be affected by, or have an
interest in, is being proposed.
24.Where a charity's income is particularty small (t500pa or [ess) OG500 says the Commission
can accept an application from any one or more of the trustees, any person interested in
the charity or, for a local charity, any two or more inhabitants of the locatity.

25. OG500 says that when the Commission has considered the application it should decide
whether it was appropriate to make a Scheme and ctearly record the reasons for that
decision.

a

We have looked at versions of OG500 for the period throughout the events in this report and have found no significant
differences in those versions.
s
https://www.gov.uk/government/publications/its-your-decision-charity-trustees-and-decision-making

The Wl Constitution

26. Att individual Wl's use the Wl Constitution as their governing document. However, it is
common for Wl's to hotd property under the terms of a separate deed. Where there is a
separate deed, this is retevant governing document in respect of decisions about that
property. Charitabte trusts, such as Wl's, cannot hotd property as an organisation and so
property is either held in the names of a number of trustees, or it can be vested in the
Officiat Custodian on behatf of the trustees of charity. When property is vested in the
Officiat Custodian, trustees are not named and it does not matter if they change.
27.At the time of these events the Wl Constitution allowed for individual Wl's to hotd (as
above) and dispose of property. When a Wl ctosed or suspended, paragraph 50 of the Wl
Constitution said that att the assets, other than properfy would pass to the retevant
executive committee of the Federation6. In respect of property, the Wl Constitution
required the Wl to submit a proposat for the disposat of the property to the Federation for
approvat.
Background

28. KBWI was a Wl and a charity and operated under the terms of the Wl Constitution, which
was therefore its governing document. Mrs Kennaugh was the President and Treasurer of
KBWI. ln 1937, [and, on which the Hatt was later built, was gifted to KBWI. The
conveyance (atso referred to as the deed) designated that the land shoutd be used for an
institute for the women of Ketty Bray and therefore coutd onty be used for that purpose. ln
December 2010, with a dwindting and etderty membership, who were struggling with the
upkeep and maintenance of the Hatt, KBWI decided that they wanted to transfer the
freehotd for the Hatt to the local residents to use as a viltage hatt. ln return, they
proposed that KBWI would be abte to use the Hatt free of charge in perpetuity. As a result,
Mrs Kennaugh began correspondence with the Commission to try to achieve that.
29. A full description of the relevant correspondence between Mrs Kennaugh and the
Commission is set out in Annex A. The key correspondence and what it said is tisted below.
At[ correspondence, other than where indicated, was by emait and between Mrs Kennaugh
and a Commission caseworkerT.

December 2O1O - Mrs Kennaugh: KBWI wish to gift the Hatt to the [oca[ resident's
association. ln return, KBWI would have free use of the Hatt in perpetuity. This was in the
best interests of KBWI because the burden of maintenance and renovation of the Hat[ was
too great for KBWI's etderty members.
6

The Federation is effectively the regional Wl. ln this case the relevant Federation was the Cornwall Federation of Wls (CFWI)
The caseworker changed on this case in January 2OL2 and in February and March 2013, responses were sent from a
manager.

7

January 2O11 - Commission: KBWI woutd need an orders from the Commission; and
permission from Cornwatl Federation of Wl (CFWI).
February 2O11 - Commission: we need further details about why the disposal of the Hatt
was in KBWI's best interests.

April 2O11 - Mrs Kennaugh: attaching draft proposal submitted to CFWI. A meeting was
hetd where alternatives were discussed. CFWI had no objections.
May 2011 - Commission: the receiving organisation needed to be a charitabte
organisation.

June 2O11 - Mrs Kennaugh: attaching constitution for a newly formed charity (the vittage
hall charity) which would be sotely responsible for the Hatt.
Juty 2011 - Commission: 'next step' register the vittage hatl charity. KBWI atso needed to
show they coutd compty with section 117 of the Act because the transfer was for less than
market vatue. Suggested a scheme atlowing KBWI to lease the Hatt to the vittage hatt
charity.

July 2011 - Mrs Kennaugh (phone catt): Commission agreed that a leasing scheme woutd
not be appropriate if there was a possibitity that KBWI might dissotve. Commission said
they needed the main terms of any proposed freehold transfer. Commission advised Mrs
Kennaugh to take professional advice about the constitution of the vit[age hatl charity.
Commission said it would look into whether a surveyor's report was reatly necessary in this
instance.

July 2011 - Mrs Kennaugh: attaching a draft agreement for the transfer.
August 2011 - Commission: need to see KBWI had taken professiona[ advice and are acting
in the best interests of KBWI in respect of the terms of the transfer.

January 2012 - Commission to KBWI's solicitor (emait and phone catt):
a

the relevant governing documente is the Wl Constitution, which onty attows the
transfer of property to other Wl's, untess KBWI was dissotved. Therefore a
transfer was untikety to be possibte. Atso;

I an order is a tegat document made by the commission or the Courts under section 105 or 117 of the Charities Act authorising
the charity trustees to carry out an act which otherwise they may have no power to do. The commission cannot make an
order to do anything which overrides a specific prohibition in the charity's governing document. As such, where the objects
of a charity are being changed, this woutd require a scheme or an order made by scheme.

.
.
o
.

the current draft transfer document was not robust enough to prevent the
vittage hatt charity from taking ownership of the Hatt in the event that the
vitlage ha[[ charity faited;
professionat advice was needed to draft a suitabte document;
KBWI had not done enough to ctarify why a freehold transfer of the property,
rather than a leasehotd agreement, was in their best interests;
there was no evidence that KBWI had discussed other alternatives such as setting
or leasing the property at market vatue.

February 2012 - Commission (phone catt):

.
.
o
.

requested a copy of the Hall's conveyance;
Mrs Kennaugh needed to seek the advice of the National Federation of Wls about
whether KBWI had the power to dispose of the Hatt;
Mrs Kennaugh needed to confirm the appropriate governing document for KBWI;
KBWI shoutd take professional legal advice on the proposal, inctuding the
contractual transfer agreement.

February 2012 - Mrs Kennaugh: attaching a document,'Wl Halls'. lt says many Wl hatts
were governed by a deed (conveyance) separate from the Wl Constitution. Regarding a
governing document, the conveyance took precedence over the Wl Constitution in respect
of decisions made about the Hatt. Even in the event that KBWI ceased to operate as a Wl,
it would stitt be for the KBWI trustees to dispose of the Hatt in accordance with sectiqn 50
of the Wl constitution.
March 2012 - Mrs Kennaugh: National Federation of Wls confirm KBWI can dispose of the
Hatt to a vitlage hatl charity.

April 2012 - Commission: Mrs Kennaugh should suppty:
a

a

a

minutes of the meetings when the trustees discussed the proposats and evidence of
the atternatives considlred;
professional advice taken on the proposal as wetl as the drafting of a transfer
agreement;
an exptanation as to why the trustees considered the proposal as being in the best
interest of the charity.

s

A tegat document setting out the charity's purposes and, usuatty, how it is to be administered. lt may be a trust deed,
constitution, memorandum and artictes of association, wi[t, conveyance, Royal Charter, scheme of the commission, or other

formaI document.

January 2013 - Mrs Kennaugh: attaching an apptication for an order. lt inctuded:
a

o

a

o

a summary of a meeting hetd at KBWI with CFWI on 15 Aprit 2011 (but did not
indicate attendees from KBWI);
a description of the different options discussed including: setling the Ha[[ for
revenue; leasing the Hatt to the viltage hall charity; and transferring the freehotd
and the relevant benefits of these to KBWI;
an explanation that the arrangement was in KBWI's best interests because it would
preserve somewhere for KBWI to meet, whereas other options would not;
a consideration of the vatue of the Hatt both as a ptace for the Wl to meet and in
terms of market vatue.

The apptication did not include any evidence of the professional advice taken.

February 2013 - Commission: there was no power in the Wl Constitution for KBWI to
transfer the Hatt to a 'non-charitabte body'. The vitlage hatl charity was not set up for
exctusively charitabte purposes and should adopt one of the Commission's model
constitutions. Even if that was done the onty scheme that coutd be made woutd be a one
whereby the Hatt was leased to the vitlage hatt charity.
February 2013 - Mrs Kennaugh: KBWI had atready addressed the issue of the best interests
of KBWI in respect of a lease and freehotd transfer in the apptication. Please consider
application.
March 2013 - Commission: what KBWI were seeking was not possible under the terms of
the Wl Constitution. A lease would be needed, but KBWI shoutd take [ega[ advice about
this and regarding the constitution of the vittage hatt charity.

Aprit 2013 - CFWI to Commission: KBWI had been suspended. CFWI had taken ownership of
KBWI's assets, but the matter of what happened to the Hatt had passed to their solicitors.
CFWI's preference woutd be to sett the Hatt.

April 2013 - Commission: Commission had ctosed the case due to KBWI's suspension.
July 2013 - Commission to CFWI: KBWI trustees are responsible for the disposal of the
property untit KBWI was dissolved.
May 2014 - KBWI's soticitor to Commission: formal apptication for an order. Application
had been approved by CFWI, who were party to the trust deed that woutd altow the
transfer. Ketty Bray Vittage Hat[ Management Committee had estabtished a charitabte
trust. Enclosed the charity's pretiminary dectaration of trust, the draft trust deed for the
transfer, the conveyance and registration documents for the Ha[t.

2 June 2014 - Commission to KBWI's solicitor (phone catl and emait): Commission needs
evidence the proposal had been submitted to, and approved by, CFWI.
2 June 2014 - KBWI's soticitor to the Commission: the draft trust deed comprehensivety
sets out the proposal, which had been agreed with CFWI during extensive negotiation.
10 June 2014 - Commission to KBWI's soticitor:
CFWI had totd the Commission (in Aprit 2013) that they had taken ownership of
KBWI's assets and that their preference was to setl the Hatt;
Commission required a co-ordinated response from CFWI and KBWI about who were
the valid trustees;
KBWI's previous application failed because KBWI did not give the Commission the
information it required and stitl haven't;
KBWI needed to explain why the proposal was in the best interests of KBWI;
a quorate trustee board of KBWI woutd need to consider att the options at a
properly constituted meeting and provide evidence of that meeting;
the trustees woutd need to provide evidence to demonstrate a cy-pres situation had
occurred and submit a scheme apptication;
the Commission had already totd the trustees that the change of use of the property
coutd not be affected by an order and would need a scheme to change the charity's
objects.

o
.
o
o
o
.
r

4 July 2014 - KBWI and CFWI's soticitors to Commission:

KBWI were the vatid trustees.
property
Transfer of
was in KBWI's best interests because:
KBWI trustees were ageing and coutd not continue running the Hatt as a Wl. lf it is
not used as a viltage hatt it witt be sotd for devetopment;
the vitlage hatl charity would operate the Hatt for the benefit of [oca[ people,
inctuding women;
a new KBWI would have somewhere to meet and CFWI were keen for a new KBWI to
form;
the burden of maintenance would be tifted from the Wl;
the interests of the Wl and its use of the Ha[[ were protected through the trust
deed.

o
o
.
o
r

21 July 2014 - Commission to KBWI and CFWI soticitors: Commission does not accept that
KBWI are vatid trustees of the Hatl. Woutd accept a \ease scheme apptication from CFWI.
November 2014 - CFWI to Commission: CFWI do not intend to pursue a lease scheme
because it was not in the Wl's best interests. CFWI had taken possession of the Hatt.

March 2015 - CFWI to Commission: asking Commission to make an order to atlow the Hatt
to be vested in the Officiat Custodian on behalf of CFWI as it was still vested on behalf of
KBWI, which could cause problems in respect of proof of ownership.
24 March 2015 - Commission to CFWI: Order was not necessary. lnstead, the Commission
provided an official letter 'confirming our view the property ... is held as part of the
property of CFW\...' which they said coutd be provided to the Land Registry or the Courts.
CFWI subsequently sotd the Hatt at market valuel0 (f,25,000) and apptied the proceeds to
their charitabte purposes. Mrs Kennaugh understands that the [ega[ costs to CFWI in
respect of this matter were around t16,000.
Subsequent events
30. Fottowing a comptaint Mrs Kennaugh made to the Commission and pursued to us, the
Commission undertook a review of the case. The review identified that the Commission

shoutd not havewritten the tetter of }4March 2015, and acknowtedged that a schemewas
required for CFWI to take ownership of the Hatt. However, the Commission determined
that the subsequent sate of the Hatlwas protected in [aw.

31.The Commission wrote to Mrs Kennaugh about their review. Mrs Kennaugh replied by email
with concerns about what had happened/what woutd happen to the proceeds of the sate
of the Hatt. The Commission did not interpret this as asking for a reply.

32.|n response to our enquiries about this, the Commission told us that they considered that
once KBWI had been suspended it woutd have been most likety that a scheme woutd have
been requested for the Hatt to be transferred to CFWI with the same outcome that the
Hal[ woutd have been sold. The Commission did not accept that the advice and guidance
they had provided to KBWI was lacking.
Evidence we considered

33. We looked at all the papers provided by Mr and Mrs Kennaugh and spoke with them. We
atso looked at documents we requested from the Commission, and obtained their view on
the potential errors Commission staff made on this case. We looked at the retevant
legislation and guidance as described in this report.

10

CFWI were able to do this without a scheme or order of the commission because they were able to meet the requirements
in sections !17, !!g and 121 in the Act.

What we found
34.We have found that the advice the Commission provided to Mr and Mrs Kennaugh was
piecemeat, contradictory and unhetpfut. We have found that the Commission filted to
identify for themsetves and therefore for Mrs Kennaugh:

o
.
o
o

whether what KBWI requested required a scheme, in particular a scheme that
required consideration of whether a cy-pres situation had occurredll'
the information they required from KBWI;
the retevant governing document in respect of the proposat;
whether KBWI coutd act to dispose of the property.

We have also found that the Commission was wrong when they provided CFWI with an 'official
letter' that the Commission said coutd be shown to the Land Registry and the Courts,
confirming that it was the Commission's view that the Hat[ was the property of the CFWI.

Finalty, we have found that the Commission faited to record decisions in accordance with the
guidance in OG500.
What kind of Scheme was required

35. The background of correspondence shows that on Mrs Kennaugh's initiat approach to the
Commission, the Commission identified that an order would be required to effect what
KBWI were seeking. However, in Juty 2011, the caseworker referred Mrs Kennaugh to the
requirement in sections 119 to 121 of the Act and asked that KBWI confirm that they coutd
meet these requirements. lt is not clear why that was. The requirements in these sections
of the Act are to allow trustees to dispose of land without an order of the Commission
which the Act makes ctear was required in this case.
a tease scheme, but fotlowing discussion with Mrs Kennaugh
appeared to agree that this was not the best option given that KBWI may soon dissotve.
Neverthetess, the Commission went on to suggest that a lease scheme was the only viable
option in their correspondence in February and March 2013, and July 2014. The
Commission never futty exptained why, in their view, a scheme to effect the freehotd
transfer was not tegatty possible or what it was the Commission fett needed to be done to
make it possibte

36. The caseworker suggested

11

The Commission's correspondence with Mrs Kennaugh also variously referred to the making of an order. The Commission
has confirmed that this could only have ever been an order made by scheme under the relevant legislation. While
Commission staff may have been aware of that, it was not made.clear to Mrs Kennaugh at the time.

37.The legislation and the Commission's guidance set out above woutd suggest that a cy-pres
scheme woutd be possibte, and that the Commission should be flexibte and creative with
respect to KBWI's proposat. The proposal woutd see the Hatt being used for the purpose it
was currentty used for, in addition to other charitabte purposes for the foreseeabte future
rather than being sotd for an unknown sum (which eventualty transpired to be e25,000).
There is no evidence that the Commission were attempting to be creative or ftexible in
response to KBWI's proposal and it remains unclear why the Commission betieved a lease
scheme to be more appropriate.
38.The Commission has now totd us that when KBWI rejected the lease scheme option, they
would then have to show a cy-pres situation had occurred. However, at no point in the
correspondence was this exptained to Mrs Kennaugh and the information being requested
by the Commission was not indicative that the Commission was actively pursuing this
route. The onty point at which cy-pres was mentioned in the Commission's correspondence
with Mrs Kennaugh was in June 2014.
39.We have therefore found that the Commission did not meetwith the requirementsof their
OG500 guidance, which undertakes to advise trustees about schemes, or the Ombudsman's
Principles (see paragraph 6). The Commission's advice was unclear as to what action was
needed to achieve what KBWI were asking for.
The information the Commission required
40. OG500 makes it ctear that where the Commission believes that a scheme is required, they
shoutd inform the trustees of that and ask for additional information if that is needed.
OG2 and OG548 describe the additional information that the Commission may need to

consider. The total information that woutd have been required to make any kind of
scheme would appeared to have been:

.
.
.
.
.
.
.

sight of the governing document;
evidence that the proposal was in the best interests of KBWI and KBWI
understood the value of the asset;
evidence that the proposal had been discussed in a quorate meeting of trustees
and that att trustees were aware of the apptication;
evidence of a consultation invotving att the interested parties;
evidence that the receiving organisation was charitable and had purposes as
ctose as reasonabty practicabte to those of KBWI;
evidence that the trustees had taken professionat advice;
an understanding of the 'social and economic circumstances'.

41.The Commission neverset out in one comprehensive tist att the information theywanted.
White they referred Mrs Kennaugh to guidance on changing the governing document, this

does not set out a comprehensive list of the information required. The Commission also
had no application document that woutd assist trustees with knowing what to provide.
42.1n January 2011, the Commission asked KBWI for a fulter description of why the transfer
was in their best interests. Mrs Kennaugh exptained why the proposal was in KBWI's best
interests in her December 2010, January 2011 and Aprit 2011 emails. The Commission did
not indicate the explanation was not adequate. The Commission subsequentty requested
this information again in January 2012, but at this time stipulated that KBWI had to
demonstrate why a freehotd transfer rather than a lease was appropriate, even though the
lease scheme had been agreed to be inappropriate with the previous caseworker. ln June
2014, the Commission reinstated their request for information about best interests in
generat.

43.|t was not until August 2011 that the Commission told Mrs Kennaugh KBWI woutd need to
take professional advice, and not until February 2012 they exptained this was in respect of
the proposal as wetl as the contractual terms of the transfer (which is what had previousty
been requested).
44.1n January 2012, the Commission totd KBWI's solicitor that there was no evidence KBWI
had discussed alternatives, but it was not untit Aprit 2012 that the Commission explained
that it wanted minutes of a quorate meeting of the trustees.
45. KBWI's application in January 2013 exptained the atternatives discussed at a meeting in
2011; why the transfer was in the best interests of KBWI; and a commentary of the vatue
of the asset. The Commission did not exptain why the information in that was not

adequate. lnstead, the Commission advised that a scheme to transfer the freehotd was not
possibte and said that the viltage hatl charity was not a charitable institution. Despite
these being the only comments from the Commission on the application, the Commission
requested evidence of a quorate meeting where alternatives were discussed and
information about KBWI's best interests in June 2014.
46.The one exception to the piecemeal way in which information was requested, appears to
be the advice the Commission gave in respect of the viltage hatl charity. The Commission
did give retativety consistent advice, which inctuded reference to guidance on a retevant
constitution, to seek professionat advice. KBWI appear not to have foltowed this advice
until late 2013.
47.We have found that the Commission's requests for information were piecemeal and
unresponsive to the information that Mrs Kennaugh had atready provided. We expect
organisations to provide clear, accurate and timety advice. Peopte shoutd be able to
understand the procedures they have to fottow. This clearty did not happen here. The
Commission faited to act in accordance with the Ombudsman's Principtes.

KBWI's relevant governing document and KBWI'S power

to dispose

48.We have found that not onty was the way in which the Commission asked for information
unctear, the Commission further confused matters by taking contradictory positions on the
respective retevance of the Wl Constitution and the conveyance for the Hatt.
49.ln December 2010, the Commission advised KBWI that they woutd need the permission of
CFWI to proceed with an order (see footnote 9). This was not the case. However, it was
based on a flawed understanding of the governing document for KBWI. The Commission
said they had not seen the governing document, even though their guidance says they
shoutd have asked for it. The Commission based its advice on information from
Mrs Kennaugh that the Hatt would revert to CFWI on the occasion that KBWI closed. This
information was actually not correct. White the Wl Constitution may have been a retevant
governing document for the purposes of the charity, the conveyance appears to have been
the appropriate governing document in retation to the Hat[ and the Commission did have a
copy of that. ln any event, paragraph 50 of the Wl Constitution did not provide for
property to pass to the CFWI, but that the CFWI would need to approve a scheme
concerning the care or disposa[ of any property owned by the KBWI.
50.1n January 2012, the Commission first raised a concern with KBWI that the Wl Constitution
was the retevant governing document and did not atlow KBWI to dispose of the Ha[[, even
with a scheme. The Commission asked KBWI to ctarify the position. However, the
Commission made no response to the confirmation Mrs Kennaugh provided in
February 2012 that the conveyance was the relevant governing document in respect of the
Halt.

51.The Commission atso totd Mrs Kennaugh that she needed the approvat of the National
Federation of Wls to dispose of the property, when the Wl Constitution only appears to
require the approval of the CFWI. Even when written approval from the Nationat
Federation confirming that KBWI were responsible for the disposal of the Hattwas sent to
the Commission in March 2012, the Commission continued to question KBWI's power to
dispose of the property.
52.1n Juty 2013, the Commission advised CFWI that KBWI were the managing trustees in
respect of the disposal of the Hall, regardtess of the fact they had been suspended from
the Wl. However, in Juty 2014, the Commission refused to accept a scheme apptication
from KBWI to gift the Hatt to the viltage because, the Commission said, they were no
longer the managing trustees. No materiat fact had changed in the meantime.

53.We have found that the Commission's continual questioning of KBWI's power to dispose of
the property was unreasonabte in the tight of the information they were provided with as

far back as early 2012.|n deciding that this was an issue that needed to be pursued, the
Commission were not 'Getting it right' and not taking account of relevant considerations
paragraph 50 of the Wl constitution and the conveyance for the Hatt - or of what Mrs
Kennaugh, the CFWI and the NFWI were saying.

-

54.The Commission has accepted that the decision in Juty 2014 that KBWI trustees were not
the managing trustees of the property was wrong. We agree it was not in accordance with
the retevant evidence or the content of the Wl Constitution.

Failure to record decisions
55.The Commission's OG500 guidance says that after requesting and receiving information
from the trustees, the Commission should sonsider that and record a decision. Despite
apptications being made by KBWI in January 2013 and May 2014, the Commission has not
recorded a decision about these" As such, even in the information the Commission has now
provided, the Commission cannot say for certain why the apptications did not proceed.
56.The Commission's failure to record any decision about the application is not in accordance
with the Commission guidance.
The Commission's decision to write the official letter dated 24 March 2015

57.The Commission has accepted that the caseworker shoutd not have offered to write, or
written, the letter of 24 March 2015. The Commission accept that the transfer of the Hatt
to CFWI would have required a scheme.
58.The Commission accepted that this letter shoutd not have been presented by the
caseworker as confirmation of the Commission's opinion, or as a document that coutd be
used to prove that CFWI were the managing trustees of the Ha[t.

in respect of this letter was simply not 'Getting
Commission were not acting in accordance with the retevant legistation.

59. The Commission's actions

it right'.

The

The Commfssfon's response to Mrs Kennaugh's correspondence following their review

60.The Commission explained that they did not interpret Mrs Kennaugh's correspondence as
needing a reply. This is surprising given its content. Further, the Commission's failure to
repty suggests an unwitlingness to discuss with Mrs Kennaugh the injustice to her and to
KBWI - even if the Commission betieved the outcome woutd have been the same even if
their identified errors had not occurred. This was not'Putting things right' .

lnjustice
61. Had the Commission provided ctearer advice and made ctearer requests for information,
KBWI would have been able to present their case in a more succinct manner, much sooner
than they did. Were it not for other faitings by the Commission, this would have meant
that the matter shoutd have conctuded much sooner. However, in saying this, we
recognise that the Commission did consistentty advise KBWI to take professional advice,
which they did not do until late 2013. As such, KBWI atso have to bear some responsibitity

for the tength of time the matter took.
62.That said, even when KBWI did seek [ega[ advice, the Commission again faited to provide a
coherent position in respect of the application, the information required, the type of
scheme required, or the standing of the KBWI trustees. As such, it is untikety that the
detay in obtaining tegat advice contributed to the 'rejection' of the application.

63. Given the legislation and Commission's guidance, we saw no reason why the application
coutd not have succeeded. We therefore asked the Commission to, in principte, make the
decision that would have been made had the matadministration not occurred.
64.The Commission confirmed to us that had the maladministration not occurred, it is more
tikety than not that they would have made a cy-pres scheme in response to either of the
apptications Mrs Kennaugh made in January 2013 and July 2014. The Commission has,
quite reasonably, pointed out that to have been able to do that the Commission would
have required the cooperation of the Ketty Bray Vittage Hall Management Committee (the
Committee) and KBWI, particutarty in respect of the charitable status of the Committee.
65.The Commission has also, reasonabty, pointed out that after they identified the failings in
their handting of the case, they contacted CFWI regarding the Hatt and discovered it had
been sold. Had there been any funds from the proceeds of sale of the Hatt at that point
the Commission woutd have undertaken to ensure those were apptied to the charitabte
objects of KBWI (not the Residents Association). However, by that time, the proceeds had
already been utitised in the sate of the Hat[ and the discharge of debts retating to it. As
the sate of the Hatt (and the purchaser) are legatty protected by charity [aw, the
Commission also point out that they are therefore unable to 'put things right' in terms of
recovering the Hatt.
66.Taking the above into account, and given that byJuty 2014, the Committee had
professional representation, it seems more tikety than not that with the cooperation of the
Commission, the Committee woutd have been able to compty with any requirements the
Commission may have had in respect of its charitabte status. As we have exptained above,
it is more tikety than not that a cy-pres scheme woutd have been made, which woutd have
altowed the Committee (which was a sub-committee of the KBRA, on whose behatf

Mrs Kennaugh now complains) to manage the Ha[[ for the benefit of the community. This
loss of opportunity is an injustice to the Committee.

67.Part of our consideration here has been whether, given that opportunity, the Committee
would have been successful in managing the Hatt. This is relevant to our consideration
because if, on the balance of probabilities, it appeared tikety that the Committee woutd
not have been able to successfutty manage the Hatt, the impact of the loss of opportunity
would have been smatter.
68.Mrs Kennaugh has exptained to us that, in addition to the KBWI, a number of other groups
used the Hat[ on a regutar basis, inctuding a parent and toddter group, a line dancing group
and the KBRA. New groups, such as a folk club, keep fit and a bridge ctub had also been
suggested. Some of these groups, such as the parent and toddler group have found new
venues in other viltages for their meetings, while others, such as the KBRA, have exptored
alternative locations within the viltage. We understand that the alternative locations are
timited and that for the most part, they are not suitabte for the purpose of the groups, so
some of the uses have ceased. Mrs Kennaugh has atso exptained that there were social
events hetd in the Halt, such as a children's party for the jubilee, a Christmas fair, a tabte
top sate, and that the Hatt was let for parties and events. We atso understand that the
Committee undertook cteaning and maintenance of the Hatt. The Hatt was being viabty
run. Mrs Kennaugh has told us the accounts were in surplus and the utitity bitts, insurance
and fire safety certificate were att paid. We have seen nothing that woutd make us doubt
this.

69.We have atso taken into account that the Hatt was not in a good state and needed some
repairs. However, we accept Mrs Kennaugh's explanation that this was due in part to the
lack of ctarity regarding the situation and that the Committee's focus was on trying to
stop the Hatt deteriorating further, untit the future of the Hat[ was assured. Mrs Kennaugh
said the Committee was unable to appty for grants, raise sponsorship or pubtic donations
while the situation remained unclear. We have however seen that the Committee had
raised some money to pay for improvements (but this was later spent on [ega[ fees
retating to the apptication).
70.1n addition, we note that the Committee did not lose a materia[ asset because the
intention was onty for them to manage it white it coutd be successfutty used for vitlage
activities. The Committee woutd not have been able to sell the Hatt. Had they been
unsuccessful in their aims, it would have reverted back to the Wl.

71.We cannot say with certainty that the Committee woutd have been able to successfutty
manage the Hatt. But, taking the above into account, we consider that it is more tikety
than not that the Committee would have been abte to, at the least, continue to manage
the Hatl as it had been successfully managed by KBWI.

72.We cannot now place the Residents' Association back in the position it woutd have been in
had it not been for the matadministration. We cannot give the Resident's Association the
opportunity to manage and run the Hal[ for the benefit of the community as it has been
sold and the proceeds spent. KBRA have not been abte to recover from this injustice, as
they no longer have a viable opportunity to manage a vittage hatt for the benefit of the
community. ln such cases we aim to compensate the affected parties appropriately, and
have made a recommendation betow to reftect this.
73.Much of the responsibitityfor making and progressing the apptication to the Commission
rested with Mrs Kennaugh. We understand Mrs Kennaugh experienced worry and distress
over a significant period of time white she was deating with the Commission. She atso
suffered distress when the Hat[ was sold, which would not have been abte to occur if not
for the Commission's maladministration. ln tight of this injustice, we have made a
recommendation to recognise this.
74.Mrs Kennaugh has atso exptained how the members of the KBRA experienced stress when
the CFWI took ownership of the Hatl, and how they had felt threatened. We acknowtedge
that these events occurred and can understand how the members of KBRA fett during this
time. However, white we accept this situation may not have arisen had the Commission
not acted maladministrativety, the actions Mrs Kennaugh has referred to were undertaken
by (or on behatf of) the CFWI, not the Commission.

Recommendations

75.|f we do go on to uphotd this comptaint, then these ale the recommendations we are tikety
to make. ln considering recommendations, we have referred to our Principtes for Remedy.
These state that were matadministration or poor service has led to an injustice of
hardship, the pubtic body responsibte shoutd take steps to provide an appropriate and
proportionate remedy.
76.We recommend that within four weeks of the date of the final report, the Commission
shoutd write to Mrs Kennaugh to acknowtedge the faitings identified in this report, and to
apologise for the impact these had on her, and the KBRA.
77.Our Principles for Remedy say pubtic organisations shoutd seek continuous improvement,
and shoutd use the lessons learnt from complaints to ensure that maladministration or
poor service is not repeated.
78.We recommend that within 12 weeks of the date of the final report, the Commission
review this case and their current working practices and consider whether the same
events coutd happen again. The Commission shoutd write to Mrs Kennaugh and to us to

explain whether they are putting any further measures (such as guidance for staff,
application forms etc.) in ptace, or alternativety, why they are satisfied that the current
practices and toots are robust.

that pubtic organisations should 'put things right' and,
possible, return those affected to the position they woutd have been in if the
maladministration or poor service had not occurred. lf that is not possibte, they should
compensate them appropriatety.

79. Finatty, our principles atso state

if

80.!n order to determine a level of financial remedy, we consider our Severity of lnjustice
scate12. We use the scale to ensure the recommendations we make are consistent, and
that the [eve[ of compensation recommended is appropriate and proportionate. We
consider the individual facts of a case in deciding what levets of financial payment is
appropriate to recommend. ln this case, taking into account our Severity of lnjustice
scate, we consider the material loss of opportunity to have a significant and long term
negative impact, where recovery is tikety to take a significant amount of time. We have
atso taken into account other cases where a similar injustice has arisen.
81. ln this instance, there is no ctear or obvious financial compensation that can be offered to
the KBRA, and Mrs Kennaugh has acknowledged this. lt would not be appropriate to
recommend financial compensation to cover the cost of the acquisition of a new ha[t,
because, as explained above, the actual loss in this case is a lost opportunity to manage or
utitise a space for the benefit of the vittage.

82.At the present time, the Resident'sAssociation is not in a position to regain that
opportunity, because of the lack of a premises in which to organise social activities
However, that situation may change. Mrs Kennaugh has exptained that there may be plans
for a developer to buitd a vitlage ha[[ as part of a housing devetopment, which the KBRA
could lease.
83.We recommend that within 12 weeks of the date of the final report, the Commission
shoutd pay Mrs Kennaugh, on behatf of the KBRA, t3,500 in recognition of the impact of
the faitings identified.

12
i

Our Severity of lnjustice scale can be found on our website - https://www.ombudsman.org.uk/organisations-wenvestisate/putti ns-thi ngs-right/financial-remedv

Conclusion
84.We appreciate the importance of this matter for Mr and Mrs Kennaugh, and the KBRA, and
that this has been a protracted process. We hope that both parties are reassured that we
have reached an independent conctusion regarding the issues raised by the comptaint.

rjrylW

Joanna Hatl
Senior Caseworker
12 March 2019

Annex A
85.1n December 2010, Mrs Kennaugh wrote to the Commission on behatf of KBWI stating
KBWI's intention to gift the Hatt to the [oca[ resident's association. ln that letter she
explained that in return, KBWI woutd have free use of the Hatt in perpetuity. She
exptained that this was in the best interests of KBWI because of the burden of
maintenance and renovation of the Hatt, particularly as the membership of KBWI was
elderly and dwindting (onty 7 or 8 members). She incorrectty completed an application for
an order authorising disposal of charity land to a connected person13. Mrs Kennaugh
provided the conveyance for the Hatt. She atso said that if KBWI closed completety the
Hatl woutd pass to CFWI. This was not right; paragraph 50 of the Wl Constitution attowed
for the KBWI trustees to dispose of the property.
86. ln January 2011, the Commission replied to say that because the conveyance said the Hatt
was to be used for the purpose of the charity, KBWI woutd need an order (see footnote 9)
from the Commission to transfer it to another organisation. The Commission also said that
because KBWI's governing document (which they had not seen) said that the Hatt woutd
revert to CFWI if KBWI fotded, KBWI would need CFWI's permission for the transfer. lt said
that once KBWI had that permission, KBWI could appty for an order.

87.Mrs Kennaugh reptied to say that KBWI had been in contact with CFWI about the proposat,
but woutd ask for a formal statement from them. She asked the Commission to clarify the
procedure about how to appty for an order. In reply, the Commission said that there were
no forms to complete, but that they needed further details about why the disposal of the
Hat[ was in KBWI's best interest given that they would receive no money from the
disposal.

88.|n Aprit 2011, Mrs Kennaugh sent the Commission a draft proposal which had been
submitted to CFWI. She confirmed that a meeting fottowed where the atternatives to the
proposal was discussed. She confirmed that CFWI had no objections
89.The Commission then passed the apptication to their casework division deating with orders
and schemes. The Commission replied to Mrs Kennaugh to exptain that any vittage hatt
charity woutd need to be a charitable organisation to effect the transfer. They provided
links to retevant guidance about setting up a charity. They also requested confirmation
from CFWI in writing that they were happy with the proposal. The Commission said that
lhe 'finer points' of what happened to the Hatt if the vittage hatl charity dissolved woutd
need to be 'sorted out later ... with the benefit of legal advice' .

13

The Act sets out specific circumstances in which land can be disposed of to a connected person. Those do not apply here

90.|n June 2011, Mrs Kennaugh sent an email repty, attaching the constitution for a newty
formed charity which would be sotely responsibte for the Hatt. She asked if there was
anything etse needed to confirm this was a charity, and whether enough had been done to
obtain an order to atlow a soticitor to be emptoyed to draft an appropriate transfer
document. The Commission reptied that the 'next step' woutd be to look into registering
the vitlage hall charity provided it met the minimum requirements. The Commission then
referred Mrs Kennaugh to section 117 of the Act and said that KBWI were going to have
difficutty comptying with that given that the transfer was intended to be for less than
market value. The Caseworker suggested that the Commission make a scheme altowing
KBWI to lease the Hatt to the viltage hall charity instead.
91.|n Juty 2011, Mrs Kennaugh spoke with the Commission. The discussion ctarified that a
leasing scheme woutd not be appropriate if there was a possibitity that KBWI might
dissolve. The Commission asked Mrs Kennaugh to provide the main terms of any proposed
transfer. Mrs Kennaugh was advised to take professional advice about the constitution of
the village hall charity and whether it woutd meet the minimum requirements for a
charity. They were atso referred to ACRE14 for advice. The Commission said that they
woutd look into whether the vitlage hatl charity woutd need to be registered as a charity
to agree to the transfer.
92. Fottowing this, Mrs Kennaugh submitted a draft agreement for the transfer of the property
from KBWI to the vitlage hatl charity. ln August 2011, the Commission replied to say that
the Commission needed to see that KBWI had taken professionat advice and were acting in
the best interests of KBWI in respect of this proposat.
93. ln January 2012, the solicitor acting for KBWI contacted the Commission to question what
needed to be done before an order affecting the transfer of the Hatt coutd be made by the
Commission. The solicitor atso asked what concerns the Commission had that this was not
in KBWI's best interests. ln a phone calt, it appears the Commission subsequentty totd the
solicitor that the relevant governing document was the WI Constitution, which, the
Commission said, onty altowed the transfer or property to other Wl's untess the KBWI was
dissolved, in which case the National Federation of Wls could approve a scheme for
disposat. Nevertheless, the Commission also clarified their concerns about the proposed
transfer (if it was possibte) as being:
a

a

the current draft transfer document was not robust enough to prevent the
vittage hatt charity from taking ownership even in the event that it faited;
professional advice would need to be sought to draft a suitable document;

Action with Communities in Rural England is a support network for rural communities and one of their specialisms is
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1a

o
a

to clarify why a freehotd transfer of the property,
rather than a leasehold agreement was more in their best interests;
there was no evidence that KBWI had discussed other alternatives such as setting
or leasing the property at market value (which they coutd do within their
KBWI had not done enough

powers).

94. ln a phone ca[[ and email exchange in February 2012, the caseworker reiterated the
advice he had given to the soticitor to Mrs Kennaugh and he:
a

a

O

a

requested a copy of the conveyance (which he said the Commission had not
seen).
advised Mrs Kennaugh to seek the advice of the National Federation of Wls as he
betieved that a transfer of property to another organisation was not possible;
asked Mrs Kennaugh to confirm the appropriate governing document for KBWI
(which he understood to be the Wl Constitution);
said Mrs Kennaugh shoutd ensure that KBWI took professional legal advice on the
proposal, inctuding the contractual agreement between KBWI and the viltage
hal[ charity (provided that the National Federation of Wls would allow the

transfer).

that month, Mr Kennaugh (on behatf of Mrs Kennaugh) wrote to the caseworker.
Among other things he provided an extract from, and attached a document catled, 'W
Halls'which he had obtained from the Wl. He exptained that this said that many Wl hatts
were governed by a deed (sometimes called a conveyance) separate from the Wl
Constitution. lt said that if there was no deed then decisions about the property had to
made in accordance with the Wl Constitution. Mr Kennaugh exptained that this meant that
the conveyance took precedence over the Wl Constitution in respect of decision about the
Ha[[, and even in the event that KBWI ceased to operate as a Wl it would stitt be for them
to dispose of the Hatt (in accordance with paragraph 50 of the Wl Constitution).

95. Later

96.1n March and Aprit 2012, there were further emails exchanged between Mrs Kennaugh and
the Commission. Mrs Kennaugh asked the Commission what they needed to do in order to
get to where they wanted to be. Mrs Kennaugh referred to an email from the NFWI, which
said the proposal was in accordance with the rules of the Wl and provided approval for the
ptan. Mrs Kennaugh said the proposed changed represented no significant change to how
the property was used and woutd therefore not affect the designation.

97.|n March and Aprit 2012, the Commission informed Mrs Kennaugh that she was conflicted
due her invotvement with the Resident's Association and that the Commission now needed
to discuss the proposals with KBWI's [ega[ adviser and/or a non-confticted trustee.
However, once Mrs Kennaugh exptained that she was no [onger involved in the Resident's

Association and that the other trustees were very etderty, the Commission agreed to
continue to advise her.
98. ln a phone call on 2 Aprit 2012, the caseworker totd Mrs Kennaugh
needed:
a

o

a

that the Commission

minutes of the meetings when the trustees discussed the proposats and evidence of
the atternatives considered;
professiona[ advice taken (the caseworker clarified that this was required regarding
the proposal - not just the drafting of an agreement);
an exptanation as to why the trustees considered the proposal as being in the best
interest of the charity.

further action appears to have been taken by either Mrs Kennaugh or the Commission
until January 2013, when Mrs Kennaugh submitted a request for an order to atlow the
transfer to the vitlage hall charity. She totd us this covered att the points asked by the
caseworker and that KBWI 'ran it past'their soticitor. The request did not contain minutes
of meetings between the trustees nor the professional advice taken. lt did, however,
summarise the content of a meeting hetd on 15 Aprit 2011 and the different options
discussed. lt atso considered the value of the Hatt. With regard to KBWI's best interests,
the document exptained that the arrangement would preserve somewhere for KBWI to

99. No

meet, whereas other options would not.

100. The Commission reptied to say that they wanted to move toward a solution but there
was no power in the Wl Constitution for KBWI to transfer the Hall to a 'non-charitabte
body'. lt said that the viltage hall charity was not set up for exclusivety charitabte
purposes because ctause A of its constitution was not clear about how charitable funds
would be apptied. The Commission suggested that the vittage hall charity adopted one of
the Commission's modet constitutions. The Commission then conctuded that even if that
was done the onty scheme that coutd be made would be a one whereby the Hal[ was
Ieased to the vitlage hatl charity. There is no other record of a decision being made on the
apptication.

101.

Mrs Kennaugh reptied to this letter saying that they had atready addressed the issue of
the best interests of KBWI in respect of a lease and freehotd transfer. She atso said that
she believed the vittage hatl charity was property constituted, but said the committee
woutd look into adopting the Commission's model constitution. She again asked for the
proposal to be considered

102. Before the Commission reptied, CFWI informed the Commission that KBWI had been
suspended and that they understood that they were now the hotding trustees for the Hatt.

103.

On 18 March 2013, the Commission replied to Mrs Kennaugh. ln that letter, the
Commission said that their continuing advice was dependent on her resolving the
trusteeship issues (presumably because KBWI was suspended). The Commission said that
what KBWI were seeking was not possibte under the terms of the Wl Constitution. The
Commission said that a lease would be needed, but said that KBWI shoutd take [ega[
advice about this and regarding the constitution of the village hatl charity. The
Commission said that they, 'would not generally make an order which provided for the
disposal of a charity interest in land to a body with different aims ond objects, albeit

broadly charitable'.

104. On 5 Aprit 2013, CFWI confir:med by letter that KBWI had been suspended

and that

CFWI had taken ownership of KBWI's assets. CFWI said the matter of what happened to the
Hatt had passed to their solicitors. CFWI said their preference would be to sett the Hatt.
Fottowing this the Commission wrote to Mrs Kennaugh to say they had ctosed her case.

105.

ln Juty 2013, the Commission had an exchange of correspondence with CFWI's
solicitors. The soticitors asked that the Commission atlow the Hatt to pass to CFWI, given
that there were no longer any trustees in KBWI to hotd the property. The Commission
advised that there was no need to involve KBWI trustees, but CFWI woutd need to seek an
order to take ownership. However, in a later email, the Commission confirmed that the
KBWI trustees were responsible for the disposal of the property until KBWI was dissotved.

106. Mr Kennaugh

submitted a complaint to the Commission in September 2013. The
Commission provided its stage one response to the complaint in November 2013.
Essentially, the Commission found its handting of the case was appropriate and in line with
its policies. lt said the Commission did not consider it could have done any more to assist
the trustees. Mr Kennaugh comptained to the Commission again that month. The
Commission provided its stage two response to the comptaint in December 2013. This said
that the stage one review had addressed the issues of the complaint in a thorough and fair
way and provided Mr and Mrs Kennaugh with an explanation of how it had handted the
case. lt said it was satisfied the complaint had been considered in line with the
Commission's poticies and procedures and it had been exptained why the Commission was
unabte to take the complaint further. The Commission atso apotogised that Mrs Kennaugh
had been upset by the caseworker during a tetephone catt, but it said that, having spoken
to the caseworker, it had no reason to suppose that this case caused by the caseworker's
behaviour.

107.

ln tate 2013, KBWI and the viltage hatl charity appointed a soticitor who had worked for
ACRE. The soticitor liaised with the solicitors for CFWI and agreed with them that a joint
application for an order to altow the freehotd transfer of the Hatl from KBWI to the viltage
hatt charity shoutd be made to the Commission.

108.

Att Wl parties agreed that KBWI were still responsible for the disposal of the Hatt. The
solicitor drew up a draft trust deed, agreed with CFWI, based on the ACRE modet, which
altowed for the Hatt to revert to KBWI or CFWI in the event the viltage hatl charity was not
successfu[.

109. On 19 May 2014, the soticitor made a formal

apptication to the Commission by emait.
He said the apptication had been approved by CFWI. He gave the contact for CFWI's
soticitor. He exptained that the Ketty Bray Vittage Hatt Management Committee had
estabtished a charitabte trust. lt was intending to generate revenue and stimutate social
activity centred around the Hatt. He said the charity woutd enter into the trust deed (as
enctosed in draft), when the Commission indicated their agreement to the proposat, and
would be responsible for administering the Halt. He asked that the charity be registered
with the Commission, despite its income being betow the f,5000 thresholdl5 (apparentty to
enable it to vest the Hattwith the Officiat Custodianl6). With the application, the solicitor
enctosed the charity's pretiminary declaration of trust, the draft trust deed and the
conveyance and registration documents for the Hatt.

110. On 2 June 2014 the Commission

spoke with the solicitor and then sent an emait. ln that
email the caseworker asked to see that the proposal had been submitted to and approved
by the CFWI. The solicitor confirmed by return that the draft trust deed comprehensively
set out the proposat, which had been agreed with the CFWI in extensive negotiation.

111.

to the soticitor. The letter said that
Constitution that was not the most recent;
(in
Aprit 2013) that they had taken ownership of
that CFWI had totd the Commission
KBWI's assets and that their preference was to setl the Hatt;
the Commission required a co-ordinated response from CFWI and KBWI about who
were the vatid trustees;
that although the Commission had been asked to consider the application as a new
one (separate from previous correspondence) the Commission woutd not do that
and they would progress the apptication as a continuation of the previous one;
that the previous apptication faited because KBWI did not give the Commission the
information it required - which was why the proposal was in the best interests of

On 10 June 2014, the Commission wrote
a
KBWI and CFWI were working to a Wl
a

a

a

a

KBWI;

1s

The Commission no longer register charities with an income below f5000.
lt is recommended that charitable trusts vest land with the Official Custodian. This is because charitable trusts cannot hold
property/land and so the trustees hold it on behalf of the charitable trust. lf the land is not also vested in the Official
Custodian the trustees have to be named, which can cause difficulties when trustees resign etc. By vesting the land with the
Official Custodian, land is registered as being held on behalf of unnamed trustees of the charitable trust, so avoiding this
issue. The Commission has to vest land in the Official Custodian. Charitable trusts have to apply for the Commission to do
this. On the application form, the Commission ask for the registered charity number.
16

.
o
o
o
.

a quorate trustee board of KBWI would need to consider att the options at a
property constituted meeting and provide evidence of that;
the trustees woutd need to provide evidence to demonstrate a cy-pres situation had
occurred and submit a scheme apptication;
that the Commission had atready totd the trustees that the change of use of the
property could not be affected by an order and would need a scheme to change the
charity's objects;
the viltage hatl charity could not be registered with income below E5000;
the Ha[[ was already vested in the Officiat Custodian and if it was transferred it
would be for the tegat adviser to draw up the necessary legal, documentation.

112.

On 4 Juty 2014 both soticitors for KBWI and CFWI replied to the Commission. They said
that the vatid Wl Constitution was not the most recent, but the one in ptace when KBWI
were suspended. Therefore, KBWI were the vatid trustees. They atso set out why the
transfer of property was in KBWI's best interests.

1

13.

On 21 July 2014, the Commission emaited both soticitors to say that they did not
accept that KBWI were the vatid trustees of the Hatt. The Commission said that they were
of the view that CFWI were the valid trustees. The Commission's response appears
muddted as it first said that the Commission woutd accept an application for a scheme
from CFWI, but then said that what woutd be required would be a lease scheme, and
attached guidance about this. However, suggestive that a scheme coutd be made for a
freehotd transfer, the Commission also said that to proceed with a scheme, CFWI woutd
need to show:
a

a

how disposing of the property for less than futl market value was in the best interests
of the County Wl;
how the vittage hatt charity woutd pay for upkeep of the Hatt.

114.

ln late 2014, CFWI contacted the Commission to say that they did not intend to pursue
an lease scheme because it was not in the Wl's best interests. They said they had taken
possession of the Hatt.

115.

ln March 2015, CFWI asked the Commission to make an order to atlow the property to
be vested in the Officiat Custodian on behalf of CFWI as it was stitl vested on behatf of
KBWI. CFWI said that this could cause probtems in respect of proof of ownership.

116.

The Commission totd CFWI that an orderwas not necessary and instead, on 24March
2015, provided an official letter 'confirming our view the property ... is held as part of the
property of CFW\...' which the Commission said could be provided to the Land Registry or
the Courts.

117.

A comptaint was submitted to the Ombudsman in October 2015. Fottowing some initiat
enquiries, the Commission requested an opportunity to review the comptaint. This was
compteted in November 2016. The Commission acknowtedged the case was not handted in
accordance with the standards of service it appties to its work and in key aspects, so it
faited to property consider whether it was abte to authorise, by scheme, the transfer of
the Hatt to a new community centre entity on the terms communicated, either before
suspension or when a joint application was made after suspension. The review identified
that the Commission should not have provided the letter of 24 March 2015. However, the
Commission determined that the subsequent sate of the Hat[ was protected in [aw. lt said
it would write to CFWI to provide advice and guidance regarding the basis on which it hetd

the property.

